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LEADING THIRD SECTOR MERGERS

Whatever the circumstances of a merger, there are some approaches and lessons that
can make the difference between success and failure. Once you have decided that
merger is the best way forward, how do you make sure that you set up your merger
programme most effectively? And that your programme doesn't go off the rails before
delivering the anticipated outcomes?

Most organisations under-estimate the sheer level of work and cost involved to get
from a decision in principle to actually signing the legal agreement. Managing and
motivating staff — and volunteers — through what can be many months of uncertainty
requires clear objectives, strong leadership and constant communication.

Although this briefing paper focuses on leading a formal merger programme, many of
the approaches can be used when organisations collaborate or form a partnership to
plan how any joint activity should be designed, managed and delivered.

What is a merger?

The transfer or combination of the assets and liabilities of two or more separately
registered charities resulting in some or all of the parties restructuring or dissolving.
Either a new charity is formed or one charity assumes control of another.

The decision on the legal vehicle for a merger will depend on many things — the respec-
tive sizes of each of the original charities, whether it is important to create something
completely new or minimise cost and use an existing structure. Your lawyer will advise
on the best structure for your new charity.

Why do Third Sector Organisations merge?

There are several reasons why Third Sector organisations decide to merge. If two
organisations offer similar, or complementary, services to the same beneficiaries and
could offer improved services and make better use of charity funds if managed as a
single entity, then trustees should consider merging. There could be clear economies of
scale where there are two head offices, two sets of costs and together the organisations
could leverage additional benefits from combining central or other functions.
Alternatively, the decision could be driven by a crisis, which prompts one party to seek a
partner. Perhaps the trustees could not see a way forward to a healthy financial future,
or a regulatory crisis or reputational issue could threaten the survival of an
organisation.

Whatever the rationale for a merger, it is important that both sets of trustees agree
that the charitable purposes are compatible and that the long term benefits of a merger
are greater than the short term costs.




The Merger Process

There are 5 distinct stages in a merger process — illustrated in the diagram below - from
the first contact where an approach is initiated or received to initial talks and then to a
decision in principle to merge. These stages often only involve trustees and a handful of
senior staff and are done on a strictly confidential basis. Some major elements of due
diligence may be carried out at this stage — to check that there are no major barriers to
the merger - but no detailed work takes place.
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Once a decision in principle is taken and there is a public announcement of the
potential deal, this triggers the set-up of a merger programme, involving many more
people, working towards the signature of the legal documents some months later.

The length of each of these stages is difficult to estimate. Organisations could be
discussing a merger for years. From a decision in principle, the merger programme is
likely to last for 6-12 months, though it could be longer in some cases.

Duties of trustees are to ensure that:

The merger is in the best interests of the beneficiaries of the organisation

The objectives of the two organisations are compatible

The costs of undergoing the merger are justified by the ultimate cost savings and
the benefits of proceeding with the merger

Trustee involvement is crucial not only in the initial stages, but throughout the process
to oversee the merger programme and resolve serious problems as they arise.
Negotiations are often required in the latter part of the merger programme and it is
only trustees who can make decisions about the strategic future of the organisations
concerned. A useful approach is to have a small sub-group of trustees on the
programme board who can carry out detailed negotiations when required during the
process. This is invaluable and often the only practical way forward.

A formal process is a useful discipline for even a small merger or for the acquisition of a
smaller organisation by a larger one. The requirement for regular communication, clear
roles and decision making processes is just as important whatever the size of the
organisations involved.




The Merger Programme Structure
A typical structure is shown in the diagram below. The programme board is the main

decision-making body with the programme manager reporting to the board and
managing different workstreams progressing the different areas of the programme.
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It is important to group work together under logical headings and not to get over-
complex. Around six workstreams are enough to manage. The workstreams should
cover the main areas of work and the structure can be varied according to each
particular situation. Some of the tasks carried out in each workstream are shown below.

Merger Programme ¢ key areas to cover

1 Legal agreements, including transfer agreement and any subsidiary agreements
1 All external approvals required e.g. OSCR, other regulators, members, funders
i Due diligence on income and expenditure, assets and liabilities, staff, contracts,
funders, policies etc
Business plan for the new organisation including the vision and values
People issues, TUPE and staff transfers, terms and conditions, pensions and
potential liabilities, sites and offices
Communications plan for external and internal audiences

Workstream leaders are responsible for planning their area of work and delivering
results, with the programme manager able to pull the different streams of work into an
overall programme and manage the dependencies across the different areas.

It is important to mix people from the different organisations at all levels from the
programme board to the project teams, particularly if one organisation is larger than
the other and seen as the “acquirer”. The value of each of the former organisations is
important to retain and take forward into the future.




Leadership and Communications

The CEO has an important leadership role to play in any merger to highlight the benefits
of change, to consult with stakeholders and to deal fairly and objectively with any areas
of difficulty.

It is often the case that the CEO cannot answer many of the questions posed by staff —
particularly regarding their specific department or job — and establishing a transparent
and robust decision-making and communications process at the outset will go some way
to addressing the inevitable uncertainty and concern.

Clear communication to the organisation in the early days about the programme, how it
will be organised, who will have each role and how it plans to tackle the work involved is
also crucial and a kick-off workshop session with all the key staff to be involved will en-
sure that everyone understands the scope of the programme and their role in it.

Things to remember

Communication — you can never have enough

Legal and governance workstream usually creates critical path

Time commitment and costs are always greater than expected

Post merger activity can be significant, particularly if important issues are left
undecided at the time of the merger

What gives more chance of success?

Clear objectives followed through

Interests of organisation always determine actions

Recognition of the importance of developing a shared culture and value set
Open communication — as far as is possible

Good programme management and simple programme structure

Strength to walk away if the merger does not meet objectives

Useful Links

www.charity-commission.gov.uk/Charity_requirements_guidance/
Your_charitys_activities/Working_with_others/mergetoolkit.aspx

www.scvo.org.uk/scvo/governance/MergerandCollaboration.aspx
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